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Harsher Penalties and (Undocumented) Migration: Legal Crossroads and Everyday Problems

Introduction:

On March 8, 2022, the Egyptian parliament approved the amendments submitted by
the Egyptian government and consented by the Parliament’s Legislative Committee
regarding provisions of Law 82 of 2016 on combating HegaHmmigratier and human
trafficking. The amendments included Articles 6, 7, 8 and 15, while focusing on
(increasing penalties for smugglers, those working in migrant smuggling operations
and those who provide services or assistance to smuggled migrants).

The Refugee Platform in Egypt sees migration in general as part of the right to freedom
of movement, a right guaranteed to all human beings in all cases, and that the
problems of undocumented migration cannot be discussed in terms of legal penalties
only. Instead, undocumented migration must be studied and analysed, taking into
account the public and private context in which it occurs, providing reasonable humane
alternatives. The lawmakers neglected to take into account the following in drafting the
legislation and the last amendments: the rights of victims, providing conditions of a fair
trial for those accused of “Hlegal-immigration;” taking into account the context of
seeking asylum, and rights of asylum seekers; and, finally, the obligations of the state
towards them.
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Terms:

Hegatimmigration - Undocumented or Irreqular migration
immigration-erime - The right to freedom of movement

First, we believe that the irregular situation cannot be described as illegal and
determined as a crime. Itis not acceptable to describe migration in any form as a crime
because freedom of movement and migration is a fundamental human right: freedom
of movement within the territory of a country, the right to leave any country, the right
to return to the country of origin, rather than stigmatising undocumented migrants with
criminality when crossing a country's borders irregularly, ways must be found to ensure
that migrants and refugees are granted adequate humanitarian treatment and the
dignity they deserve regardless of the reasons pushing them to emigrate.
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- Amendments to the Law:

During its plenary session on March 8, 2022, the Egyptian Parliament approved the
Egyptian government's bill to amend some provisions of the "Law against Hegal
Immigration and Smuggling of Immigrants passed by Law 82 of 2016." The Egyptian
Cabinet approved the draft Law amendments at the end of last January, and the
Legislative Committee of the Egyptian Parliament also approved the proposed
amendments on February 21.

In its November 7, 2016 issue, the Official Gazette published the first major law dealing
with undocumented immigration, Law 82 of 2016, called the “Law on Combating Hlegal
mmigration and Smuggling of Migrants”. In its first article, Law 82 stipulates that (the
provisions of the Law in the matter of “combating #egal immigration and smuggling of
immigrants” shall be implemented, and every provision that contradicts its provisions
shall be repealed. This Law shall be effective from the day following the date of its
publication and shall be implemented as one of its laws), the full text of the Law.

According to the report of the Parliament Constitutional and Legislative Affairs
Committee on the draft amendments to Law 82 of 2016, which the "Refugee Platform
in Egypt" reviewed, the committee states that "the bill is in accordance with the
provisions of the Constitution and relevant international conventions and in line with
the most prominent objectives (National Strategy against Hegal Immigration 2016-
2026), which "It aims to protect the groups most at risk of exploitation by smugglers,
namely young people, children, their families and those who have arrived in Egypt
informally, as well as to deter and punish migrant brokers and traders through strict
procedures and penalties."”

According to the report of the Legislative Committee of the Egyptian Parliament, the
new legislation approved by Parliament included amendments that would include
harshly stricter penalties in two main articles as follows:

(Article 1)

It requires the replacement of the texts of Articles No. (6), (7), (8), and (15-first and
second paragraphs) of Law No. (82) of 2016, where the proposed amendment
tightened the two freedom-restricting penalties and the fine prescribed in Articles (6,
and 15) with their minimum and maximum limits, to become in Article (6) rigorous
imprisonment and a fine of not less than two hundred thousand Egyptian pounds and
not more than five hundred thousand Egyptians pounds, and a fine equal to the value
of the benefit he has accrued, whichever is greater. In this crime, rigorous
imprisonment for a period of no less than five years and a fine of no less than five
hundred thousand Egyptian pounds and not more than one million Egyptian pounds,
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and a fine equal to the value of the benefit he has accrued, whichever is greater in the
cases mentioned in the same article.

The draft Law also tightened the penalty in Article (15, first paragraph), and the penalty
became imprisonment for a period of no less than one year and a fine of no less than
fifty thousand Egyptian pounds and not more than two hundred thousand Egyptian
pounds, or either of these two penalties, for anyone who knew of committing any of
the crimes stipulated in this Law. Or to attempt it and did not inform the competent
authorities of that, and (Paragraph Two) of the same article stipulated the penalty of
imprisonment for a period of no less than three years and not more than five years if
the offender was a public official and the crime occurred due to the breach of his job
duties.

Article (7) included tightening the penalty of fine to become no less than one million
Egyptian pounds instead of two hundred thousand Egyptian pounds at the minimum
and five million Egyptian pounds instead of five hundred thousand Egyptian pounds at
the maximum, and also added to the text of Article (8) the penalty of a fine of no less
than two hundred thousand A pound and not more than five hundred thousand
Egyptian pounds, in addition to a prison sentence, for anyone who prepares or
manages a place for harbouring, gathering, transporting, facilitating, or providing any
services to smuggled migrants, with proof of his knowledge of that.

(Article II)

It is an article related to the publication of the Law in the Egyptian Official Gazette, and
it shall be enforced from the day following the date of its publication.

- Approval and divergence of MPs views on the law and its
amendments:

While the majority of Egyptian MPs welcomed the proposed amendments, stressing
that "#egal immigration is a-erime," a number of parliamentarians present at the March
8th session called for a search for problems that drive young people to migrate
irregularly and provide support and assistance to victims and protect them.

MP Mai Rushdi Ghaith called on the Egyptian government to examine the main
reasons that motivate young people to face the unknown, before intensifying the
penalties, while expanding the provision of real job opportunities with wages that
enable them to live. The parliamentarian called on the Egyptian government to
respond to some families' inquiries about the status of their children who have
disappeared since 2006.
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In December 2021, Libyan security forces found 1,300 Egyptian migrants held on a
farm for three months in the Bir al-Ashhab area, about 70 kilometres from the city of
Tobruk.

MP Ayman Abul-Ela announced his approval of stricter penalties to confront those who
manipulate the dreams of young people, provided that "there will be satisfied
development rates to provide more job opportunities.”

MP Maha Abdel Nasser called on the Egyptian government to “conduct a survey
among young people to find out why young people want to emigrate, whether legal or
iHlegal", saying: “we want Egypt to become a country that attracts young people and
not repels them”. The parliamentarian stressed the importance of the Egyptian
government creating incentive programs for private companies and factories to train
young people and obliging them to provide evidence of their training for a certain
number of young people, each in his field, with their tax returns, and creating job
opportunities in all fields.

"If we want a decent life for our country, we have to address the minds of young people
and not underestimate them," said MP Amira Abu Shaqqga.

Abu Shaqqga added, "Egypt is one of the countries exporting and receiving the efime
of ilegal immigration and a station for this crime, which is very dangerous to society,"
saying: "How long will the Egyptian government belittle the treatment of our chronic
problems and issues and confront the problems with freedom-depriving penalties, in
dealing with hopeless youth, so it is necessary to pay attention to these issues and
resolve them in better ways to get real results."”

“In addition to toughening the penalties, it is necessary to reconsider everything related
to the reasons why young people think about illegal immigration”, said MP Mahmoud
Essam. He continued, "We do not want to deceive ourselves. We want to know what
makes a citizen sell everything he owns in order to immigrate.”

"It's important to have a deeper look at why young people throw themselves into death
boats at sea," said MP Freddy Al-Bayadi.

Stricter and harsher penalties also include anyone who prepares or manages a place
for harbouring, collecting, or transporting smuggled migrants, or who facilitates or
provides them with any services according to Article (8). MP Ahmed Al-Shargawi
objected to this article of the draft Law, saying, “With this text, we will punish anyone
who performs a service for the victim. If a boat sank and some of those in it survived,
and someone helped them with food or a blanket, he will be punished, as well as the
civil society organizations that find drowned people and help them or a child lost in a
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foreign country after the boat sank, whoever harbours him in his home will be
punished. The only service that is punishable is that which is paid.”

- Refugees Platform in Egypt’s comments on amendments to Law 82
of 2016

The philosophy and basic features of the Law and its amendments are based on
severe punishment while ignoring the depth of the real undocumented migration
movement (socially, culturally and economically) with the comment of a number of
Egyptian parliamentarians on the same matter as we mentioned above.

Although Law 82 has been implemented since 2016, with severe penalties, the
penalties have not resulted in any way in limiting the migration movement, as
undocumented migration has different and rooted causes that must be addressed first
before talking about penalties for those involved.

Article (2) of Law 82 exempts the smuggled immigrant from criminal responsibility,
while the Law and its current amendments did not include any explanatory texts on
policies to protect victims and whistle-blowers from punishment. The amendments and
discussions that took place before the amendments did not include a discussion of the
application of Article 32, which provides for the establishment of a fund for the
protection of witnesses and victims of undocumented migration. The fund is scheduled
to be established at the beginning of the first fiscal year after the issuance of the Law
in 2016 but this fund has not been established yet.

The amendments did not heed the legislative contradiction between Law 82 of 2016,
which exempts smuggled migrants from criminal liability, and other laws and
resolutions criminalising the movement of migrants and refugees, such as:
Presidential Decree 444 of 2014 -which constitutionality is challenged- regarding
defining the areas adjacent to the borders as military zones and its amendments in
September 2021, and articles 1, 2, 3, 41 of law 89 of 1960 regarding the entry and
residence of foreigners in and out of the territory of the Republic and its amendments,
as well as Articles 45, 80 H/4 of the Penal Code, and Article 5/c of the Military Law.

This contradiction and legislative impotence have caused the arrest of thousands of
refugees and asylum seekers since the issuance of the Law until now, subjecting them
to exceptional military trials, and arbitrarily imprisoning them - without legal basis - in
inhumane conditions and without any medical care, while denying them the right to
seek and request asylum.

The new amendment to Law 82 of 2016 retains Article 27, which states that (The
Ministry of Foreign Affairs, in coordination with the relevant authorities in other
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countries, shall facilitate the safe return of foreign smuggled migrants to their country
after ensuring that they hold its nationality or that they reside there, or any other
country when it accepts that, they have not committed offences punishable under the
provisions of Egyptian law). The article did not specify the controls for the mentioned
deportations in proportion to the protection of refugees from the crime of forced
deportation, whose rates have increased in the last year, as documented by the
"Refugee Platform in Egypt".

In 2021, the number of Eritreans who were forcibly deported from Egypt to Eritrea
reached at least forty asylum seekers, including women and children, according to the
documented information of the "Refugees Platform in Egypt". We have reports from
community leaders and local sources about dozens of Eritrean detainees in various
detention facilities in Aswan, the Red Sea and Cairo, some of whom have been
detained since 2019, and some of them were arrested at the end of the last year 2021.

Neither the Law nor the amendments specify how migrants and asylum seekers are
treated while awaiting deportation, including where and how they will live, and ways to
appeal a deportation decision, nor does it set a time limit for administrative detention
in this case. (There are human rights calls to amend the Law since its issuance so that
it and its implementing regulations must meet international standards for the rights of
refugees, migrants and asylum seekers and meet basic protection measures).
Although Egypt signed the United Nations Convention on the Rights of Refugees of
1951 and its supplementary protocol of 1967, the Law did not transfer Egypt’s
international obligations stipulated in the said agreement and other agreements that
carry international and regional obligations towards refugees and asylum seekers to
the texts of the Law.

Law 82 of 2016 and its amendments also neglected the recognition of the rights of
detained migrants in the event of an attempt to seek asylum in Egypt, despite the
provisions of Article (21) of the 1951 Convention prohibiting the punishment of
refugees for undocumented entry, and the Law did not include special provisions to
protect the right to No punishment for irregular entry or exit from Egypt.

The Constitutional and Legislative Affairs Committee says in its report submitted to the
Egyptian Parliament that Egypt has “followed successful policies and vision since 2016
in dealing with the file of combating #legal immigration, within the framework of
commitment to international conventions, and the development of legislation to combat
it, which led to its success in stopping the flow of #legal immigration”, and tightening
the control of land and sea borders.

Despite the imposed control on the Egyptian coasts since the end of 2016 through

security and repressive practices that violate human rights, the migration flows of
Egyptians and refugees of other nationalities - coming from Egypt - are still continuing
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in an undocumented manner, first through Libya, then across the Mediterranean Sea,
reaching the shores of Europe.

In 2021, (76,477) people arrived in Italy after crossing the Mediterranean, and
Egyptians accounted for 13% of arrivals, representing the second most common
nationality to reach Italy's shores. Since January this year, the number of Egyptians
who arrived on the shores of Italy has reached 584, representing 19% of the total
arrivals by sea.

According to reports by local and international human rights organisations, the
Egyptian authorities have used repression and human rights violations to tighten
control over its land borders and sea coasts. These violations include: (enforced
disappearance, arbitrary detention, extrajudicial killing).

In November 2021, the investigative website Disclose obtained leaked documents
revealing cooperation between Egypt and France in a secret military operation called
“Sirli”. More than forty thousand people were targeted and killed by airstrikes in the
Egyptian Western Desert during the operation, and it turned out that they were civilians
and did not belong to armed groups. The leaked documents also revealed that the
Egyptian government's priorities during these operations were primarily smuggling and
immigration.

The law or its amendments did not obligate the authorities concerned with search and
rescue operations at the land and sea borders, nor did it provide for clear accountability
procedures for the authorities responsible for managing the borders in case of inaction
in land and sea search and rescue operations.

In September 2016, 12 kilometres off the coast of the city of Rashid, a boat carrying
between 450 and 600 undocumented migrants from Sudan, Syria, Somalia, Eritrea
and Egypt sank. According to the official statements of the state, 204 people died in
this tragedy, but the residents of Rashid city, who had been on the Mediterranean
coast for days after, said that they had recovered more than 300 drowned bodies.
Despite the complaints of Rashid residents in television and press interviews, that the
coast police did not respond to distress calls or move to rescue the boat at the time of
its ordeal, no investigation has been launched yet. In 2018, visual and audio evidence
emerged, in interviews with a number of survivors and smugglers, proving the
complicity of the Egyptian border guards with the smugglers, and their failure to rescue
the victims of the boat that sank before their eyes. The authorities have not yet
investigated and revealed the real culprits of this disaster.

The new amendment included stiffer penalties for anyone who prepared or managed

a place to house smuggled migrants, collect or transport them, or facilitated or
provided them with any services according to the text of Article (8). Although the text
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of the Law considers smuggled migrants to be victims, it criminalises any assistance
or service rendered to them at the same time. The text of Article (8) will prohibit
individuals from attempting to participate in rescue operations or to provide assistance
to any immigrant or refugee, even if this is simple and personal assistance such as
providing food, drink, medicine and clothing to the victims, a matter that the legislature
did not pay attention to despite the objections of some parliamentarians to it.

In addition to the deteriorating conditions facing human rights and humanitarian
organisations and individual human rights defenders - from security prosecutions,
accusations before the judiciary, travel bans, prevention of disposing of funds, judicial
harassment and restrictions imposed on civil work through Law No. 149 of 2019
regulating the practice of civil work, article (8) text criminalise the work of organisations
that provide support and assistance to migrants and refugees or contribute to rescue
operations. It is worth noting that local and international human rights and relief
organisations have been prohibited from working in border areas or adjacent areas
since 2014 after they were designated as military areas by Presidential Decree 444 of
2014. These new restrictions will completely affect the possibility of saving the lives of
the victims and increase the obstacles to protecting and supporting the victims.

- Legislation excludes the right to a fair trial for migrants:

The report of the Legislative Committee of the Egyptian Parliament indicates that
Egypt "took proactive steps to address #legal immigration through the establishment
of a national coordinating committee, and it made sense that the committee would
accelerate at a later stage to develop an integrated strategy that reflects the state's
vision and future vision to combat ilegal immigration and is in line with the State Plan
for Sustainable Development 2020-3030, and is based on well-established pillars,
namely, respect for the rule of Law, human rights principles and standards, as well as
community, regional and international participation”.

In the same context of the Law, the Attorney General's Office issued an order on
February 16th on cases of undocumented migration, which is known in the media
(Victims of undocumented migration cases), instructing prosecutors specialising in
undocumented migration to "examine cases at the republican level, consider the
positions of the accused and make the necessary fair decisions about them."

This order came after hundreds of complaints were submitted by the families of the
victims and a number of citizens published appeals to the Attorney General, the
Minister of Interior and the President of the Republic on social media, stating that their
relatives had been arrested and accused in undocumented migration cases, and they
were imprisoned despite their lack of involvement in any smuggling of migrants and
the absence of Any evidence - according to their testimonies.
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The complaints explain that after the Public Prosecution’s decision to release the
accused, the security services refuse to implement the decision and detain the
released arbitrarily and then re-charge them in new cases in the same region or other
regions of the republic with the same accusations for which they were released, with
what human rights organisations call the term “recycling" or arbitrary revival of cases,
a methodology used by the security services in keeping detainees in political cases in
detention for as long as possible under the cover of the law and in violation of the rules
and conditions of a fair trial.

The proactive steps taken by the state appear to be illegal practices that violate the
rights of citizens and immigrants.

On September 30, 2021, the Attorney General decided to establish specialised
prosecutions to investigate undocumented migration cases, and the scope and
specialisation of these prosecutions have not been clearly published, especially with
the military prosecutions investigating some undocumented migration cases.

From the foregoing, it is clear that the pillars the Legislative Committee is talking about
do not exist. Instead, there are ongoing rights violations against migrants and refugees
without protection and guarantee, and undocumented migration of Egyptians and non-
Egyptians through Egyptian territory continues.

- Recommendations and proposals from the Refugee Platform in
Egypt:

With the above clarifications and comments on Law 82 of 2016 and its
amendments, the Refugee Platform has come up with a set of proposals for
parliament and some recommendations for immigration files and issues.

Legislative recommendations to Parliament:

Re-debate and amend the Law to include:

e Protection for victims from criminal accountability or imposing penalties of any
kind on them.

e Protection measures for victims that provide appropriate protection, taking into
account the context of seeking asylum and the risks associated with sexual or
age classification.

e [Egypt's international and regional obligations to migrants in the event of
seeking asylum in Law 82, including:

- The right to be protected from punishment for entering or being in the
country informally.
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- Protection from forced deportation to a country where the lives of
individuals are feared, allowing appeals against deportation decisions.
- The procedures and circumstances for the status of migrants in the
waiting situation for deportation.
- Protection of refugees and migrants from arbitrary detention pending
a decision on the legal status.
- Obligations for the relevant authorities to enable refugees to apply for
asylum.
Texts that resolve the legislative contradiction between Law 82 of 2016 and
other laws - this conflict and contradiction lead to widespread violations of the
rights of victims - in a manner that guarantees real protection for victims.
Determination of the executive bodies competent to work on immigration
cases, as well as the competent investigation bodies, and the scope of their
work so that there is no conflict, and ensure the implementation of fair trial
conditions at all stages of the trial.
Texts of the right to launch search and rescue operations, identifying the
executive authorities responsible for these operations, the scope of their work
and how to implement them, criminalising failure to implement them, and
defining the independent authorities authorised to investigate these cases.
Repeal or amend Article 8 to ensure protection from punishment for service
providers and victims' supporters (organisations and individuals).

Proposals and recommendations for concerned authorities:
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Transparency about the numbers and conditions of asylum seekers detained
for attempting to irregularly enter Egypt undocumented, including disclosure of
the conditions of places of detention and the procedures followed in this type of
case, with an explanation of how to enable them to seek asylum.

Stop referring migrants, asylum seekers and civilian smugglers to exceptional
“military” trials.

Accelerate the implementation of the Public Prosecution’s decision regarding
reviewing and deciding on undocumented migration cases after hundreds of
complaints about violations against the defendants that violate the principles
and conditions of a fair trial, and speed up the release of detainees and the
investigation of those involved in the violations that occurred during the hearing
of these cases.

Issue regulations specifying the scope and modus operation of "prosecutors
dealing with issues of undocumented migration and human trafficking”, which
was issued by a decision of the Attorney General.

Consider the unconstitutionality of Presidential Decree No. 444 of 2014, which
causes exceptional “military” trials for migrants, refugees, asylum seekers and
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civilians working in smuggling, in line with Egypt’s international and regional
obligations towards refugees and migrants.

Issue implementing regulations defining obligations and responsibilities
regarding the rights of refugees and asylum seekers in the context of
undocumented migration.

Use alternatives to detention with asylum seekers who are administratively
detained for trying to enter irregularly into Egypt, especially with children and
women.

Stop pursuing defenders of refugee and immigrant rights, and stop restricting
the work of community initiatives and NGOs that serve refugee and immigrant
communities.

Ensure freedom for civil work (political and development) and research
(academic and legal) to open the public space for civil society organisations to
work on the causes of undocumented migration and to contribute to the study
and analysis of the dimensions and problems of migration issues and to
propose alternative policy solutions that take into account human rights
principles, in order to contribute to comprehensive development processes
targeted by the state.

Replace the term #legal immigration to undocumented migration in laws,
regulations and decisions, as the first expression depicts them as illegal or
criminals, which the Law itself denies as victims.

Investigate the complaints of disappearance submitted by the families of many
victims who went missing in undocumented migration trips during the past
years.

Investigate and announce the outcome of investigations into allegations of
inaction in rescue operations during the sinking of a migrant boat in Rashid in
September 2016. The investigation and publication of the results of the
investigations published by independent organisations about a secret military
operation in the Western Desert that took place between the Egyptian and
French sides since 2018, which caused the extrajudicial killing of many
undocumented migrants.
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